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International Disability Law
The United Nations Convention on the Rights of Persons with Disabilities and its Optional Protocol were adopted at the United Nations Headquarters in New York on 13 December 2006, and entered into force internationally on 3 May 2008.
Australia ratified the Convention on 17 July 2008, making us one of the first Western countries to do so. By ratifying the Convention, Australia has joined other countries around the world in a global effort to promote the equal and active participation of all people with disability.
The purpose of the Convention is to promote, protect and ensure the full and equal enjoyment of all human rights and fundamental freedoms for all people with disability, and to promote respect for their inherent dignity.
The Optional Protocol has subsequently come into force for Australia on 20 September 2009. Australian Government, Attorney General’s Department website. www.ag.gov.au




Part 1
An investigation of the CASE FOR EXPANDING DIVERSION TECHNIQUES to provide people with cognitive disability a more functional ‘safety net’, at all stages of the criminal justice system: 
· Prior to court, affecting decisions to warn, caution, charge, bail or prosecute.
· Determination of eligibility for court’s power to divert, issue appropriate orders.
· Innovations: to the existing diversionary system or design of legislative alternatives.
· Transition from secure detention to supported settings or supported reintegration in the community.

Part 2
An evaluation of information forming qualitative Evidence of the need to extend eligibility of the List:
· Analysis of the data collected during an empirical delineation of participants in the Mental Health Diversion List (Tasmanian Magistrates Court).[footnoteRef:1] [1:  Certificate of Merit – Crime and Violence Prevention 2010, awarded to Mental Health Diversion List, Magistrates Court Tasmania. Best practice in the area was recognised nationally by NJCEO Group, an inter-jurisdictional committee comprising Secretaries of the Department of Justice (or equivalent) in each state and territory, as well as the Secretary of the Commonwealth Attorney-General’s Department and the Secretary of the New Zealand Ministry of Justice. See direct link to the guidelines www.aic.gov.au/crime_community/communitycrime/mental%20health%20and%20crime/njceos.aspx 
] 

· Tracking of ineligible participants (up to 6% of offenders who have applied for identification as experiencing cognitive incapacity at the time of the offence), who failed to qualify and were returned to the general list.  


Part 1: Case for Expanding Diversion Techniques	
Recently across most criminal jurisdictions, offenders with impaired mental and cognitive capacity have been the subject of review.[footnoteRef:2] This has been occurring in England, where the need for reform is likewise in this area, widely thought to be the next important step toward addressing rights-based and cross agency arrangements.[footnoteRef:3] It is not at issue whether Magistrate Courts should be dealing with the results of several decades of poorly implemented deinstitutionalisation measures, where social care decisions favouring community living have led to unforeseen structural gaps in service provision. What was not taken into account in the early nineties was the pressure that such an ambitious implementation of disability services into community settings could place on both specialist and mainstream resources.[footnoteRef:4]  [2: 
 Courts Administration Authority, South Australia. Magistrates Court Diversion Program, www.courts.sa.gov.au/courts/magistrates/index.html. Law Reform Commission of Western Australia, Court Intervention Programs: Final Report - Project No.96, June 2009; NSW Law Reform Commission, People with cognitive and mental health impairments in the criminal justice system: diversion – Consultation Paper 7, January 2010; Social Justice Commissioner, Tom Calma, Australian Human Rights Commission, Preventing Crime and Promoting Rights for Indigenous Young People with Cognitive Disabilities and Mental Health Issues, August 2008; Phillip French, Disability Studies & Research Institute for Queensland Advocacy Inc., Disabled Justice: The barriers to justice for persons with disability in Queensland, May 2007; Carolyn Mason & Walter Robb, Report for Queensland Advocacy Inc. Preparing Pathways to Justice: Intervening early for vulnerable people with impaired capacity, August 2010; ]  [3:  See Lord Bradley’s review of people with mental health problems or learning disabilities in the UK criminal justice system, The Bradley Report, April 2009.]  [4:  The final report of the Disability Investment Group described the failure of current disability resourcing schemes across Australia, to address the economic, social and cultural inadequacies associated with the pervading social policy of community based living.; Report of the Disability Investment Group, The Way Forward - A New Disability Policy Framework for Australia. FAHCSIA, Commonwealth of Australia, 20009. Price Waterhouse Coopers, Disability Investment Group National Disability Insurance Scheme Final Report, October 2009.] 


The situation faced by offenders experiencing cognitive impairment on the less severe end of the scale, is that the health and community service system uses its assessment and pricing policy to actively restrict numbers entering the congregate service model. Since the nineties the system continues to channel people with moderate to mild disability as much as possible into mainstream services to affect cost savings, which has led for those living semi-independently to complications such as the propensity for personal crisis and social isolation.[footnoteRef:5] Since significant numbers have not been captured by traditional services and since the system is premised on a cost-neutral model where existing health services are meant to deal within the inherent resource limitations, then arguably more disadvantaged people with special circumstances will find their way into the criminal justice system ordinarily in the future. [5:  DHHS Tasmania. Future Communities: Operational Framework for Disability Services February 2009.  http://www.dhhs.tas.gov.au. KPMG Risk Advisory Services, Review of Tasmanian Disability Services – Final Report to Department of Health and Human Services, June 2008. Though the current reforms to community human service pricing in Tasmania, are purportedly moving to activity based funding, it is yet to be seen whether this will broaden the system’s capacity to service cognitive disability. There is also no change mooted to the policy of community living (apart from increasing direct payment hours), which is the main cause of homelessness for people with limited cognitive capacity outside the congregate model.] 


Now in the naughties with a substantial shift to more single-person households surfacing as a serious population demographic and coupled with an aging population facing dementia along with a variety of other impairments, the reliance on state funded ‘community living’ resources presents a serious situation for all groups of the cognitively impaired. Courts are also noticing that people presenting with a cognitive disability will frequently have multiple comorbidites. Recent diversionary systems have struggled to provide a consistent service response for people living with cognitive disability, basically because the legal system lacks identification protocols that are capable of clearly recognising, locating and successfully instituting an individual’s often complex service needs. 

Qualifying for individualised and specialised diversionary supports must be made more holistic and legally accessible at the transition point when people are at risk of entering or re-entering the criminal justice system. Although some offenders with cognitive impairment can currently find their way into mental health lists because they also have a mental health issue, those who do not may automatically find themselves excluded from diversion for questionable reasons and also lose the potential for the related diversionary supports.[footnoteRef:6] Workforce awareness and training must become a feature of diversionary techniques and focus on growth in the problem solving relationships that may open between a variety of service providers across the justice, education, health and community sectors.  [6:  Refer to Case studies in Part 2] 


This paper seeks to highlight how, with an emerging policy emphasis on common assessment, community access and the emerging prospect of individualised funding,[footnoteRef:7] those with a cognitive impairment entering the justice system (intellectual disability and acquired brain injury in particular), would benefit if a specialised system of diversionary services was to be established within it as of right.  [7:  Social Policy Research Centre & Disability Studies and Research Centre, University of NSW, Occasional Paper no. 29 Effectiveness of individual funding approaches for disability support. FHCSIA, Commonwealth of Australia, 2010. p21] 


Pressing policy issues: 
People within the cognitively impaired category include a considerable range of disorders, some of which coexist with mental illness and with a disorder/s often contaminated by a substance abuse dual diagnosis.[footnoteRef:8] [8:  Brain Injury Association of Tasmania, Acquired Brain Injury and the Criminal Justice System, August 2007. p5] 

(i) Access to specialised services that address the relevant condition (intellectual disability, acquired brain injury, neurological disorder or even personality disorder) irrespective of any associated mental illness.[footnoteRef:9] [9:  Members of National Disability Services, Tasmania, specialise in providing services for cognitive disability – See Directory available from State Manager (03) 6223 6086] 

If cognitive capacity is in question, treatment should not be the only solution for dealing with offenders in this wider classification. 
(ii) The extension of individual planning processes and programs, to acknowledge a person’s potential for behavioural change.
For many in this group, the degree that mental processing is affected by cognitive condition and/or environmental circumstances, is more correctly expressed on a ‘capacity continuum’ rather than being a question of whether one possesses legal capacity or not. 
(iii) When cognitive incapacity raises the question of legal accountability, it must be realised that for this group, treatment or rehabilitation is less likely to produce significant behavioural change.

Safety Net – A Rethink
Even with prospects of improved data collection, analysis and availability, the prevalence of unmet need continues to elude quantification and meaningful delineation. When coupled with the exclusionary nature of eligibility for disability services at both State and Federal levels, many people experiencing cognitive impairment alone or together with comorbidities and varieties of non-compensable brain injury in particular, continue to receive less than appropriate services. In fact significant numbers of people in this cohort, risk being lost in the myriad of categorisation and financing systems, with a diversionary criminal justice system capable of offering the only safety net. 
Hence, as greater numbers of vulnerable people continue to enter various stages of the summary judgement system, it has become imperative that we rethink how to expand the eligibility and assessment criteria. To be effective it must push beyond the barrier of cognitive impairment for the purpose of disability funding, to enable the legal diversion of a larger group of those open to a determination of ‘cognitive incapacity’ to ensure entry to the prison system is avoided from the beginning. In this way the catchment of people living in the community who do not qualify under common and or targeted assessments emanating from DHHS, can still hope to access services as a matter of social justice, via an intervention process made operable throughout the criminal justice system.
Secondly because community based solutions are more open to personalisation at a cheaper rate, then by building this function into a community based correctional system at the earliest opportunity, then there will be cost savings both for it and across other related systems as well. Further with an improved screening operation that is sought under and driven by the justice system, people who are not flagged in the health and education systems may still be given the chance for services through several alternative and individualised diversion mechanisms. It has been found that offenders of this kind already involved in court intervention programs, when monitored with targeted services and individual treatments delivered by specialists in the relevant field utilising an outreach and shared management methodology, the outcome is a natural improvement in the rate of recidivism.[footnoteRef:10] [10:  Critics of evaluations of drug diversion programs in relation to recidivism, argue that small sample sizes and the short time frame’s over which the programs have run and been tracked, mean the resulting data suggesting improved recidivism should not be used to justify quasi-compulsory interventions. Rather the finding should be used to confirm the improvement for offenders in health and wellness outcomes, relationships with courts and service providers, delivery of more procedural justice. SuccessWorks, “Evaluation Report for the Department of Justice”, Tasmania’s Court Mandated Drug Diversion Program, November 2008. p42.] 

Initially the purpose of the Mental Health Diversion List (MHDL), as the beginning of a suite of intervention programs envisaged at the Tasmanian Magistrates Court, was simply to improve the efficiency of court processes and reduce offending in the mentally impaired group.[footnoteRef:11] Subsequent evaluations in relation to the diversion of certain categories have shown that these aims are being realised and will find greater application from January 2011 with the commencement of the Youth Diversion List.[footnoteRef:12] The court has already expressed interest in expanding the reach of the diversionary system further to include:  [11:  Esther Newitt & Victor Stojcevski, Mental Health Diversion List: Evaluation Report, Magistrates Court Tasmania, May 2009. Deputy Chief Magistrate Michael Hill, Tasmania., “Hobart Magistrates Court’s Mental Health Diversion List”. (2009) 18 JJA 178.]  [12:  Magistrates Court of Tasmania, Mental Health Diversion List and Young Offenders: Discussion Paper. August 2010] 

· more stages of the corrections process, such as the possibility of earlier identification stage under a TILES initiative where law enforcement officers collaborate with the provision of alternative mental health and cognitive impairment outcomes;[footnoteRef:13]  [13:  Dr Isabelle Bartkowiak-Theron, Tasmanian Institute of Law Enforcement Studies (TILES) is shortly releasing a paper on a stakeholder workshop held in April 2011. For more information see www.utas.edu.au/tiles/index.html] 

· innovative diversion lists which provide an integrated problem solving approach more broadly to all offenders with special circumstances, backed by the appropriate support arrangements.  

Limitations
For people with intellectual disability and acquired brain injury, the court’s ability to deliver a variety of more integrated services to a broader cohort of people under a banner of impaired capacity faces both systemic and operational limitations. In the case of the MHDL, the funding constraints were absorbed by the court and pre-existing services, such as Forensic and traditional Mental Health Services and other well established treatment services such as Drug and Alcohol Services and/or charitable organisations. 
Any expansion to a more inclusive cognitive impairment list, would firstly at the hearing stage require the development and regular provision of suitably trained court liaison officers sourced from the Disability and Community Service agencies. At the treatment stage the expansion would require Specialist Disability providers, funded with the relevant vacancies for diverted offenders, to enable access to structured community participation in various forms.[footnoteRef:14]  [14:  For example “Chance on Main” www.oak.org.au/services/chance_on_main.html was a very successful community crime prevention program, that ran between the years 2004 – 2009 until it lost recurrent funding. Its mission was to give young people at risk of offending, the opportunity to discover their skills and abilities and to support them in their journey along the pathways to achieving their potential. For information about the current model for offenders in the Glenorchy region – by Oak Tasmania, contact Mark Franklin.] 


The primary issues arising for consideration are:
1. Whether diversionary outcomes currently being sought by the criminal justice system in Tasmania, are susceptible to a collaborative approach across government agencies and the specialist non-government community organisations currently being resourced? 
2. Whether the process of diversion away from the criminal justice system at several levels, can be provided and coordinated in a primarily outsourced specialised environment, under a commonly assessed and socially inclusive framework?
3. Whether the Victorian approach with diversion processes led by the Justice Department, with an allocated budget and overarching legislation, is a suitable approach?[footnoteRef:15] [15:  Magistrates Court of Victoria – Assessment and Referral Court List (ARC), established by the Magistrates Court Amendment (Assessment and Referral Court List) Act 2010. See analysis below.] 

4. Whether the ‘Jurisprudential Therapeutic Model’ that incorporates treatment principles when Individualised Intervention Plans are developed, should take into account rights-based notions of individual self-determination, capacity to control behavioural modification and personalised budgets to implement change dynamics?[footnoteRef:16] [16:  Michael S. King, “Should Problem Solving Courts be Solution Focused Courts?” Research Paper No 2010/03 Faculty of Law, Monash University. http://ssrn.com/abstract=1725022. Blake Dawson Waldron Lawyers ] 


Pros and Cons of “Common Assessment”[footnoteRef:17] [17:  Note the follow up awareness of the Common & Targeted Assessments emanating from DHHS review by KPMG and being implemented at the Gateways, was made to the Magistrates Court by interviewer – see n19.] 

Best practice for health and human services in the new paradigm currently under development, clearly needs to have a greater simpatico relationship with the justice system.[footnoteRef:18] Yet the difficulty with relying on criteria that is essentially designed to restrict an individual’s access to State based disability funding is twofold: [18:  See rolling out reforms to DHHS under the ‘Future Communities’ operations, including the Common Assessment criteria targeting disability screening at www.dhhs.tas.gov.au/disability/projects/development_of_a_common_assessment_framework] 

(i) ‘Cognitive Incapacity’ is from the viewpoint of legal culpability, different to ‘Cognitive Impairment’ from the viewpoint of service accessibility;
(ii) The preferences of a system of justice that looks to break offending cycles, for example by engendering new community correctional approaches, can be quite different to those of the DHHS or Education Department.[footnoteRef:19] [19:  See “Breaking the Cycle” www.justice.tas.gov.au/correctiveservices/breaking_the_cycle/stakeholderfeedback] 

In fact the two definitions collide. Somewhere in this colliding eligibility dynamic lies the ‘safety net’ referred to above, which in this context is where those seeking to include a somewhat appealing social justice viewpoint will enter the debate. Since to some extent this fortunate result is already happening at the hearing stage, with the commitment of the judiciary and recent implementations of therapeutic jurisprudence principles and practices under dedicated court intervention programs, it may seem simple enough to encourage agencies to focus on support linkages. However it requires the justice system to respond with more certainty and precision, if the wider group of people with cognitive disability are to be served. 
The authors seek to distinguish the parameters of conceptual thinking that separates those who are experiencing cognitive disability, from those with mental health issues alone and note the separate service responses required for developmental, as opposed to an acquired impairment. It is also opportune in a discussion of this nature, to canvass the misunderstanding in the community of an Acquired Brain Injury, that depending on its level of severity, arises due to the unique and complex impact that cognitive disability or dysfunction has on behaviour. The behavioural context is important in this discussion, because ‘rehabilitation’ for the cognitively impaired exists on a different scale.
To date, problem solving courts have relied on therapeutic principles aimed at treating and promoting a person’s wellbeing, by involving them in a self-change dynamic. In the new personalised social care movement, rather than a cognitively impaired individual taking full ‘responsibility’ for conducting a change in their outcomes, rights based thinking tends to involve a shared or co-management approach.[footnoteRef:20] Thus a person’s capacity to modify their behaviour requires additional supports, if a level of self-determination and the promotion of an offender’s rehabilitation is realistically sought. [20:  Bartnik, E and Chalmers, R. (2007). “Its about more than money. Local Area Coordination as an innovative approach to supporting people with disabilities to get a good life and to creating more welcoming communities.” In S. Hunter and P. Ritchie (editors) Co-Production and Pesonalisation in Social Care: Changing Relationships in the provision of social care. London. England. Jessica Kingsley Publishers. See generally Community Living approach in Western Australia by Disability Services Commission www.disability.wa.gov.au/publication.html.] 


The formation of “Individualised Plans”
Individualised plans in other diversionary systems tend to focus on the notion, that when an offender takes personal responsibility for decision-making in relation to their offensive conduct, then positive behavioural change will be fostered with greater efficacy. Firstly for a diversion system to succeed for cognitive disability, it means therapeutic principles for this group will need to embrace new individualised thinking around what it means to take a Person-Centred Approach (PCA);[footnoteRef:21] then seek to recognise and actively support the continuum of reduced legal capacity that is prevalent; and perhaps consider an individualised funding regime to enable the Individualised Plan to be achieved.  [21:  ANU Consortium for the NSW DADHC Person Centred Planning: A review of the literature: Strengthening person centred planning in the Community Participation program. (September 2008). Van Dam, J., Australian Catholic University, Ellis, J., Ellis MacRae & Associates, Sherwin & Associates.] 

Secondly a successful diversion system requires the continual advancement of creative solutions and so the placement of community options more firmly within an individual’s control becomes crucial. It is also crucial in a rights-based environment to address any impaired capacity, that collaboration between services and agencies is generated and maintained using Individualised Planning and Funding in a social care context of ‘Shared Management’.[footnoteRef:22] For legal services to have efficacy in this environment, it means that Justice specific service alternatives will need to be resourced and made accessible to problem solving courts in an immediate and sustainable format. [22:  See leading NGO organisations promoting “Shared Management” for people with mental and cognitive disability - Mamre Association Inc. www.mamre.org.au/service/family-managed-funds.php; Perth Home Based Care www.phcs.org.au/, and they are also trialling it for mentally ill clients living in the community – see presentation by Rosie Lawn to National Disability Services (Tasmania) on 2nd November, 2010.] 


Definitional Differences
Legally based eligibility criteria governing both the entry into a diversionary process and its subsequent management, is calculated in terms of programs that address the offending behaviour so as to provide the community with an outcome. By comparison outcome-based thinking in social care for people with disability is moving towards citizenship and what an individual may be either entitled to or indeed benefit from, with the expectation that if the person is treated respectfully and given opportunities to improve their lives then the community subsequently benefits. 
If we change the assumption that a prospective offender with a mental or cognitive disability is to be penalised for their condition related behaviour, it can be more humanely replaced with the assumption that if correctly identified, that the individual is to be supported to either improve or at least cope with their condition related behaviour.[footnoteRef:23] Usually this means that special circumstances should be understood and addressed in a broader contextual framework, recognising that ‘habilitation’ may indeed be the only possible outcome.[footnoteRef:24]  [23:  In interview with Chief Magistrate Hill on 18-1-11, he described how the focus of the MHDL was on the person’s condition and problem solving techniques are used, including Therapeutic Jurisprudence principles and non-adversarial processes to support an improvement in offender outcomes.]  [24:  As opposed to ‘rehabilitation’ where training or therapy is provided and the person can be restored to health, normal life or a former position, many people living with disability cannot be and are rather ‘habilitated’ or prepared so as to cope with a relatively constant and unchangeable condition.] 

Under its terms of reference the NSW Law Reform Commission in Consultation Paper 7 dealt primarily with the cohort of offenders being considered for diversion in terms of existing legislative provisions, which only included mental illness or developmental disability.[footnoteRef:25] This means that although the broader group of people living with cognitive/intellectual impairment or disorder is recognised in Consultation Paper 5[footnoteRef:26] and the associated conditions are described in general: [25:  NSW Law Reform Commission, People with cognitive and mental health impairments in the criminal justice system: diversion – Consultation Paper 7, January 2010: p 3.]  [26:  NSW Law Reform Commission, People with cognitive and mental health impairments in the criminal justice system: an overview – Consultation Paper 5, January 2010: p 11-12.] 

· as “manifesting a loss of brain function affecting judgement, resulting in a decreased ability to process, learn and remember information” and such as: Alzheimer’s, dementia, autism and autistic spectrum disorders, multiple sclerosis and acquired brain injury;
· “encompassing intellectual disability, the permanent loss of brain function (ie. developmental disability)” and interpreted as a lower than average ability to process information or a slowness to learn or process information;
that if the objective for that individual is ‘diversion’ to the most appropriate service, the law has trouble distinguishing what is an illness (episodic in nature) and so what is going to be ‘treatable’ according to established principles and conducive to some improvement over a defined period.[footnoteRef:27]  [27:  Canadian Congress on Criminal Justice, October 30, 2009. Panel # 22: Mental Health Courts. Reasons To Be Skeptical About Creating, Cautious About Implementing and Vigilant About Monitoring Mental Health Courts 
H. Archibald Kaiser, Professor Schulich School of Law and Department of Psychiatry, Dalhousie University.] 

There are a number of ways to respond to definitional differences and whilst it is attractive in relation to program entry for jurisdictions to group conditions for the sake of expediency or to incorporate the apparent effect of a substance abuse dual diagnosis, there are distinct reasons why those with the complication of a cognitive impairment will require additional and more discreet diversionary management considerations.
For example, it was found by the Law Reform Commission in Western Australia following a wide reaching consultation twelve months ago, that offenders with a degenerative or acquired brain injury will more often present with severe functional disabilities, requiring a supported accommodation response and assistance with daily living such as toileting and decision-making.[footnoteRef:28] It also became apparent due to reported frequencies in the liaisons required with court/offender officials that the cognitively impaired actually need “far more intensive hands on case management and often longer-term supervision or support than mentally ill offenders”. [footnoteRef:29], [footnoteRef:30] What is refreshing in this realisation is an acceptance by virtue of the Intellectual Disability Diversion Program (IDDP) and its proposed expansion, of a forward looking process that integrates concerns for individual wellness and impetus for social change into a legal process. It includes the simultaneous expression of a desire to affect preventative change in the outcomes for both victims and cognitively impaired offenders.[footnoteRef:31]  [28:  Law Reform Commission of Western Australia, Court Intervention Programs: Final Report - Project No.96, June 2009: p82 - www.lrc.justice.wa.gov.au/096p.html.]  [29:  To comply with the conditions and ensure continued involvement in the diversion program was found in the Intellectual Disability Diversion Program (IDDP) to require at least weekly contact.]  [30:  n 26]  [31:  see Recommendation 22 of n 26: p83; For an excellent overview of trends in the criminal justice system, see Harry Blagg “Problem Oriented Courts” A research paper prepared for Law Reform Commission of Western Australia, Project 96, March 2008, www.lrc.justice.wa.gov.au/096p.html.] 

The West Australian review found that the IDDP should be retained as a specialist list for those with a primary diagnosis of Intellectual Disability or other recognised permanent cognitive dysfunction and not bundled with eligibility criteria associated with the proposed primary diagnosis of mental impairment.[footnoteRef:32] But by contrast, the Victorian position taken in 2010 has sought to group mental impairments with cognitive disabilities, as if objectively part of the same health framework. However there is a distinct conceptual problem with this approach, because the primary condition is the one that should determine the options available for an accused person regardless of the existence of a comorbid diagnosis.[footnoteRef:33] [32:  Although if a mentally impaired  offender or one with a personality disorder who had a secondary diagnosis of intellectual disability or other cognitive dysfunction, wished to apply for participation and treatment on the mental impairment list they could.]  [33:  Up to 60% of participants in the MHDL present with a comorbid diagnosis ] 

By comparison in looking at the South Australian experience, where although eligibility for diversion is on the basis of mental impairment, diversion policy tends to recognise that the reduced ‘condition’ of the intellectual or mental functioning of a person may arise for different reasons. These bases include mental illness, intellectual disability, a personality disorder, acquired brain injury or a neurological disorder including dementia.[footnoteRef:34] The therapeutic jurisprudence approach by special courts in South Australia relate their diversionary work closely to the community, taking advantage of its resources so that “clients have connections once they finish the program as the government resources are withdrawn.”[footnoteRef:35] [34:  Magistrates Diversion Court Program South Australia]  [35:  Andrew Cannon, Deputy Chief Magistrate for South Australia, “Smoke and mirrors or meaningful change: The way forward for therapeutic jurisprudence.” (2008) 17 JJA 217: 220] 

In relation to any proposal to expand the diversionary system in Tasmania, those with an understanding of cognitive disability beyond traditional medical modelling, will at this point hear the warning bells sound. Mental illness which will involve a psychiatric disability and include the conditions of schizophrenia, depression, mental and behavioural disorders, exist in the disability framework, however it cannot be contended that intellectual disability, acquired brain injury, autism spectrum disorder and neurological impairment exist comfortably within the mental health framework.[footnoteRef:36] It is seemingly for this very reason that the founders of the award winning Mental Health Diversion List in Tasmania’s Magistrates Court, sought to focus particular attention on the primary condition of mental health and thus enable specific access to the correct services pertinent to that condition, because these were the ones being resourced and fully supported in the community.[footnoteRef:37] [36:  Margaret Ryan, “Equal Justice Requires a Disability List: Why the proposed Mental Health List in the Magistrates Court is not the place for intellectual disability, acquired brain injury, autism spectrum disorder and neurological impairment.” Challenging the Magistrates Court Mental Health List.  January, 2010. accessed 2nd December 2010 at www.lisainc.com.au/userfiles/file/Equal%20Justice%20Disability%20List.pdf]  [37:  Arising from interviews with: Chief Magistrate Michael Hill, Marita O’Connell – Forensic Liaison and Kate Cuthbertson - Barrister.] 


Victorian model
The Assessment and Referral Court List is a specialist court list in Victoria, developed to meet the needs of accused persons who have a mental illness and/or cognitive impairment. There are two commendable components in this recent legislative ‘safety net’ response in Victoria, where the Magistrates Court’s diversion team is resourced directly through the Department of Justice to provide an integrated problem solving approach for this group whether or not identified by the health system.[footnoteRef:38] This particular forensic diversion team is located within the Court system and is thus able to work collaboratively with the case management team called Court Integrated Services Program (CISP), which has its own broad offering of psychological assessment and referral processes.  [38:  n 15] 

The liaison officers are specifically trained in forensic disability and tooled to “reduce the risk of harm to the community by addressing the underlying factors that contribute to offending behaviour”. Essentially this diversion program is orchestrated with a specific focus on the offender’s health and wellbeing by facilitating a ‘prioritised’ individual plan of access to not only treatment, but by extending the consideration that the condition identified has led to “a substantially reduced capacity in at least one of the areas of self-care, self-management, social interaction or communication”; to other appropriate support services including welfare, health, mental health, disability, housing, drug and alcohol. The advantage of recognising special circumstances early in the diversionary process and gaining the imprimatur of the court for individualised, detailed and regularly monitored access plans is that multi disciplinary linkages are centrally coordinated for a defined yet flexible period of time.
Although elements of this model do exist in the Tasmanian context, our system lacks the resource base from which to offer forensically trained disability liaison officials. It also lacks the systemic capacity to extend the consideration that the condition identified has led to a personalised need for other appropriately funded support services, delivered in a multi disciplinary manner. Finally it lacks the functionality of a forensically oriented assessment, one that distinguishes a view of legal culpability resting on cognitive incapacity for the purpose of criminal diversion as opposed to health service accessibility criteria. As the MHDL has demonstrated these inadequacies are not absolutely fatal to the delivery of a high quality service, yet it is possible to contend that human rights in Tasmania are not afforded enough precedence to justify our position and responsibilities under the Convention on the Rights of Persons with Disabilities and Optional Protocol.


[image: ]
Forensic Disability
What an understanding of Forensic Disability engenders is a therapeutic systems’ response, one that spreads across the whole diversionary landscape. It is not sufficient to have high quality programs running in isolation, because it simply ties the criminal justice approach to outmoded or unsustainable community approaches. 
The study of Forensic Disability involves an insight into the mind and circumstances of an offender, shedding light on the underlying factors that if supported can reduce the likelihood of re-offending. Case management is usually intensive and trained corrections officers work on providing referrals and diversionary solutions to enable offenders to avoid criminalisation. Such understanding emanates from the premise that people living with disability have significant deficits in cognitive, adaptive and social functioning, which if supported with a personalised care plan will reap better outcomes. 
The provision of all forms of therapeutic services to forensically disabled people is seriously underfunded. Many specialist disability service providers in Tasmania now have well-developed skills in ‘care personalisation and empowerment’ for people experiencing a range of cognitive disabilities. These providers could with some lateral thinking, be encouraged to deliver more consistent and sustainable community-based forensic interventions.

Justice using therapeutic techniques
Early detection
Delays in service matching and delivery have a range of consequences for offenders. In a policy paper for Brain Injury Australia, by Nick Rushworth, in recommending a personalised approach to ABI it said “the neurobehavioural consequences worsen - and thus the criminogenic needs of prisoners with an ABI increase with time”.[footnoteRef:39]  His peak organisation vigorously contends that when a less punitive approach is truly sought and evidence of systemic cost savings accepted, that we are bound by an ethic of care to not only detect cognitive impairment at the policing stage, but also to actively divert those identified to services that will optimise liberty and psychological wellness.  [39:  Rushworth, N., Brain Injury Australia. Policy Paper: “Out of Sight Out of Mind: People with an Acquired Brain Injury and the Criminal Justice System”. Prepared for the Australian Government Department of Families, Housing, Community Services and Indigenous Affairs, July 2011, p16.] 


CASE STUDY 1
Donna has an ABI and has mobility and dexterity issues. She was charged by the Federal Police for ‘refusing to leave an aircraft’. The charges arose out of an altercation between Donna and the cabin crew. The crew maintained that Donna was the last passenger on board and was failing to comply with the instruction to leave.
It was argued on her behalf by advocates, that Donna had an  Acquired Brain Injury (ABI) and that the associated behaviours; limited mobility and dexterity; were factors which needed to be considered prior to making a decision to prosecute Donna. However, the Federal Police refused to drop the charges and Donna was prosecuted and found guilty of the charge then fined $500.00 (maximum fine was $5000.00). 

Risk management model
Crucial to the initial decision by law enforcement to divert an impaired offender, is the efficacy of the risk management data and processes. The risk manager must be given training in justice-based risk handling and therapeutic principles that provide clear pathways for mentally and cognitively impaired offenders. So we need to get all agents to ‘buy in’ on a new person-centred model of early detection.
The Victorian Corrections Commissioner is exploring the prevalence of ABI in the prison population enabling the testing of ABI with screening tools. [footnoteRef:40] The findings have demonstrated clearly that prisoners with ABI are significantly over-represented among prisoners.[footnoteRef:41] The tool with detailed risk indicators was developed in conjunction with La Trobe University, but is believed to be too cumbersome and expensive to use in most cases. So Corrections Victoria is looking at ways to map items from the detailed tool, to items on the Victorian Intervention Screening and Assessment Tool. The idea is that further more comprehensive testing can be done if more information is needed, but the size of the cohort identified shows that secondary and more detailed assessments indicate the nature of the therapeutic intervention required and should not be seen as a burden on the system.  [40:  Jackson, M., La Trobe University; Hardy, G., arbias Ltd.; Persson, P. and Holland, S., Corrections Victoria, Department of Justice, 2011.]  [41:  As at 30 June 2010, approximately 1,774 Male and 103 Female prisoners had an ABI.] 

Secondly, police even at the investigative stage should be required to source and gain the assistance of specialised advocates to support the potential for a mental or cognitively impaired person to achieve eligibility and access a diversion program. [footnoteRef:42]  For example when being questioned or indeed interviewed formally by police, an intellectually disabled specialist advocate from Speak Out or a specialist mental health and disability advocate from Advocacy Tasmania or other relevant support advocate should be called to attend. [footnoteRef:43] [42:  Think about Codes of police conduct in place. For example, Ireland has a suspect support service for vulnerable adults. ]  [43:  For Aboriginal offenders provisions have been made to ensure a support person is called. If advocates of this nature are formally inducted as members of the process and offered the pertinent justice training, then vulnerable people may more frequently given access to the service of need and deliver the best personal outcome for that offender’s likelihood of addressing their circumstances. ] 


CASE STUDY 2
Terry is in his late fifties. He has an intellectual disability and one Sunday was charged by police for ‘loitering around children’. 
Terry was waiting for a bus at a busy bus mall and there were children and other passengers nearby. Terry has no previous record of offences involving children and did not approach the children. 
The police made Terry empty his pockets and physically removed him from the bus station causing him great distress resulting in him crying. Terry was waiting for a bus which had a long return route as a means of enjoying himself. 
The legal aid lawyer was able to negotiate with the prosecution and have the charges dropped but the time which lapsed while the charges were pending caused Terry considerable anguish as he has a long history involving prison sentences and was fearful he would be sentenced to prison again.

Assessment
Dr Mark Slayter is a Tasmanian psychologist active in the mental health and cognitive disability field. He regularly advocates for routine and efficient forensic disability assessments at the policing stage, suggesting that electronic software of this nature is now becoming widely used by clinicians and could be adapted to this forensic purpose quite easily. Dr Slayter reports that shorter period assessment tools, of 20 minute duration for practitioners in general practice, have been adapted from 90 minute tools designed for clinicians. It is likely that electronic programs of this kind, (see Electronic Testing programs such as CNSVS) could be easily adapted for use in other forensic settings for initial screening purposes. [footnoteRef:44] [44:  CNS Vital Signs provides a 'BRAIN' toolbox of objective and standardized neurocognitive tests and a library of evidence based – medical, behavioural, and health rating scales; helping clinicians assess an individual’s CORE neurocognitive function and assisting in identifying a patient’s symptoms and comorbidities. https://www.cnsvs.com/] 

Common assessment as envisaged by DHHS has new tools in this vein which may also be modified to suit forensic needs, but as previously highlighted these criteria are essentially used to limit access to funding packages. Whereas from culpability viewpoint we are concerned with designing a justice-based Risk Management process that hopes to comply with the principles emerging in the disability rights area.[footnoteRef:45] In light of the fact that we now have a situation where most direct service delivery of disability options is provided by non-government entities, a justice-based response requires a wider commitment to the dignity of people experiencing social disadvantage and a firm desire to look at the law as it actually impacts on people’s lives.  [45:  Perlin, M., International Human Rights and Mental Disability Law: When the silenced are heard.,American Psychology Law Society Series, 2011,  p 203 – 17.] 

The purpose of emphasising wellness and concerns beyond strict legal rights, duties and obligations, is to establish more humane and psychologically tolerant ways of handling legal issues collaboratively, creatively and respectfully, in order to bring about healing and avoid anti-therapeutic consequences. In his latest book on disability law called “International Human Rights and Mental Disability Law: When the silenced are heard”, Michael Perlin refers to the traditional role of forensic psychologists in community protection and in balancing community and offender needs. [footnoteRef:46]  [46:  n 45 ] 

He importantly documents how from a risk management point of view, we should legally, socially and morally recognise that the ‘business of corrections’ is to promote and monitor inherent respect for human rights. “Forensic psychology has been strangely – and problematically – silent about abuses [in institutionalised facilities that violate international standards] and their impact on the mental health and well-being of those institutionalised.”[footnoteRef:47] Therapeutic jurisprudence has a role in redeeming this situation because it brings into play an inter-disciplinary response that is more humanistic, fostering a respect for human rights deep within the entire criminal process.  [47:  n 45] 

Perlin argues when balancing rights that we must go further and act routinely to prevent, detect and remedy human rights violations. Our objective when using therapeutic principle, is to expand the experts attention towards the offenders moral and social rights and then to “support well-being and only accept curtailed freedom as the least restrictive alternative.”

New ‘justice-based’ definitions
A recent speech by the Honourable Wayne Martin, Chief Justice of Western Australia, to the Mental Health Carers & Friends Association ARAFMI (WA), described the considerable injustice that results when the judicial and associated agencies fail to screen and adequately quantify mentally or cognitively impaired individuals. Our prisons are between one third and one half filled with offenders experiencing these conditions and who are offence prone, in essence because of that disability and other related factors or indeed special circumstances.[footnoteRef:48] In light of the pervading situation of ‘under-diagnosis’, Martin CJ sees an urgent need for law enforcement agents to begin to recognise and re-categorise offenders by their ‘condition’ so they can be dealt with more effectively by the criminal justice system.  [48:  Martin CJ – “Mental Health and the Judicial System” speech given on 1 August 2011 to ARAFMI (WA) http://www.supremecourt.wa.gov.au/publications/pdf/Mental_Health_and_The_Judicial_System_01082011.pdf] 


‘Condition-based’ response
Because of the complexity of court processes and issues that arise in the court system Martin CJ contends that in constructing a new legal definition of mental impairment: “We must take a more expansive approach to intellectual disability and include within that, anybody with an IQ of 80 or less.”[footnoteRef:49] Apart from broadening the understanding of mental and psychiatric illness being applied, he argues we also need to appreciate more of its forms such as post-natal depression. Further, his proposed re-definition also takes into account the need to recognise conditions such as Dementia, Alzheimer's disease, other neurologically impaired conditions resulting in disability (such as ABI), and particularly in respect to the young or indigenous offenders, the conditions associated with Foetal Alcohol Spectrum Disorder (FASD). [49:  n 48] 


Alternative forensic settings
The Tasmanian Government has recently adopted a ‘Person-centred Approach’ to disability and has developed new funding agreements that permit greater access to and more direct service availability.[footnoteRef:50] With the advent of activity-based funding to the specialised NGO disability service operations, Tasmania now arguably has the potential to provide more community-based forensic alternatives. Already the community-based behaviour and lifestyle management programs delivered by disability specialists are relatively sophisticated. For example Headway Rebuilding Lives, a Hobart based acquired brain injury (ABI) support organisation have an outreach program that enables two support workers to manage and assist around forty people living with ABI living in the community. In smaller jurisdictions it is important that these therapeutic initiatives offered by NGO are nurtured and provided with inter-agency imprimatur and alternative funding support. [50:  For example, Oak Southern Youth Services (OSYS) part of Oak Tasmania a disability organisation in Hobart, offer a motorbike reconditioning workshop for youth at risk of offending. The program is called Second Chance Bikes and provides skill and work based activities in a well integrated community setting.] 

If a functional return to the community is truly sought, we cannot continue to use our prisons as a default institution just coping with cognitively impaired offenders who really need access to concentrated programs run by specialist services.[footnoteRef:51] Indefinite periods of detention and serial criminalisation of vulnerable people with a cognitive disability must be replaced with justice driven desire to overcome the lack of diversionary options. Recently a Tasmanian judge accepted the need to transfer a prisoner with intellectual impairment from the Wilfred Lopes Centre at Risdon Prison to a more suitable forensic facility interstate. The absence of alternative secure units around the state for cognitively impaired prisoners, poses a significant problem for courts in Tasmania in terms of community-based sentencing. [footnoteRef:52]  [51:  Palmer Report – Mick Palmer AO APM “Risdon Prison Complex Enquiry” available from Department of Justice (Tas)]  [52:  Tasmanian Forensic Tribunal: Annual Report 2009-10. Case of The State of Tasmania v M.R.M. a low IQ prisoner held under a restriction order in Wilfred Lopes Centre for mentally ill patients at Risdon Prison. The tribunal was able to lift the order and replace it with a supervision order for 24 hour care overseen through Forensic Disability Services.] 


CASE STUDY 3
Mark is fifty and has a moderate to severe intellectual disability. He grew up in a hard working family and his Dad was very authoritarian. Mark understood these boundaries. 
However, as Marks parents aged and his Dad died, Mark has had a variety of accommodation and has been ordered (remanded, bailed or probation) to have extended stays at Willow Court and the Royal Derwent Hospital, Risdon Prison and Millbrook Rise as a result of interactions with the criminal justice system.

Stories like this show the urgent need for proper service matching early in the criminal process and the urgent need for procurement of community-based therapeutic interventions. Queensland Advocacy Incorporated recently commissioned a report by Carolyn Mason and Walter Robb called “Preparing Pathways to Justice” to progress policies and programs for vulnerable people with impaired capacity coming into contact with the criminal justice system. Their aim is similar to the authors, to identify and support their needs and enhance therapeutic responses and the longitudinal study also hopes to demonstrate the viability of diversionary options from a cost benefit viewpoint.[footnoteRef:53] [53:  Mason, C., Robb, W., “Preparing Pathways to Justice: Intervening early for vulnerable people with impaired capacity”. QAI, August 2010. www.qai.org.au] 


Engaging Police
Data concerning an offender’s mental or cognitive impairment is not routinely collected by police In Tasmania or necessarily even made available to officers at the frontline. Individual custodial decisions to warn, caution, charge, bail or prosecute an offender are primarily made on the basis of the relevant officer’s independent discretion, usually by reference to the police manual and other internally developed policies.[footnoteRef:54] Being a small jurisdiction there is some argument that more obvious cases are already open to diversion because the individual concerned has become known to police over time, but this still leaves the early capture of vital risk management information less available for trial hearing and program diversion purposes.[footnoteRef:55] [54:  TAS police manual, etc]  [55:  Magistrates complain that by the time the offender reaches court there is little awareness of the ‘condition’ and the limited pre-sentence reporting available means the decision to place people on diversion lists is frustrated. Further a lack of case coordination and handling leads to unproductive sentencing outcomes.] 

On the basis that social care policy continues to progress a ‘community-living model’ and that its specialised service delivery now operates in an increasingly outsourced environment, most jurisdictions are trialling programs to educate officers in how to deal more safely if not effectively with offenders experiencing mental, cognitive and related behavioural problems. In NSW a pilot Mental Health Intervention Team was instituted in 2008 to train its frontline officers and raise awareness concerning impaired offender behaviours. The initial aim was to limit or at least make the agency’s involvement in mental health related incidents more efficient and to increase the use of de-escalation techniques. 
It became clear during the pilot and subsequent evaluation by researchers that inter-agency collaborations with both government and NGO are vital to early identification and risk evaluations were pivotal to the mitigation of prevailing consumer and occupational health and safety issues.[footnoteRef:56] Further, by engaging more directly with service providers it actually became possible by MOU to share information with NSW Health and be advised of any requirements that ought to be considered to accord with the person’s existing Care Management Plan (CMP) without raising difficult privacy issues. [56:  Herrington, V., Clifford, K., Lawrence, P., Ryle, S., Pope, R. The Impact of the NSW Police Force Mental Health Intervention Team. Final Evaluation Report Charles Sturt University, Centre for Inland Health, Australian Graduate School of Policing, December 2009.] 

The Nexus Policing Project in Victoria is a good example of recent therapeutic efforts to re-map police roles. Especially with regard to youth conditions, a program was conducted in Wodonga NSW where the police became personally involved in the governance of a particular problem. It was found that those officers obtained a more contextual understanding of youth issues and then applied a greater percentage of diversionary practices to more successfully solve future situations.[footnoteRef:57] [57:  Wood, J., Fleming, J., Marks, M. “Building the capacity of police change agents: The nexus policing project.” Policing & Society Vol. 18, No. 1, March 2008, 72-87 ] 


Disability Action Plans
Commentators and academics in the general policing area have tended to focus on the inherent reticence of officers to engage in what is generally perceived as the purview of health and social workers – as if understanding and dealing with disability is not part of the ‘business of policing’. However anecdotal evidence such as the Disability Action Plan recently being implemented by the Tasmanian Police force shows clear policy objectives indicating that engagement with specific needs of people with disability is being sought and benchmarked. [footnoteRef:58]  [58:  Department of Police and Emergency Management: Disability Action Plan 2008 – 2010; see Goal 5 “Providing access to high quality services”; see Goal 6 “Increasing Safeguards & Advocacy”. Department of Police and Emergency Management: Annual Report 2009-2010, see Project U-Turn a diversionary program for youth involved in vehicle theft contracted to Mission Australia.] 

Specialist disability services encompass quite a range of pre-vocational, skill based activities and employment opportunities all around Tasmania, but the Tasmanian Police department do not have a current or sufficiently detailed list of NGO providers or related information concerning their unique disability related options.[footnoteRef:59] Police should be furnished with a detailed and current disability Resource Booklet as a matter of urgency and provision made for this data to be kept regularly updated and made universally available across the DPEM.  [59:  Out of date list of providers from Radio Despatch link on TAS Police website] 

Recent reforms to the health and community sector have resulted in the newly outsourced “Family, Youth and Disability Gateway” assessment and referral system. The Gateways are operated by Mission Australia and Baptcare and their ‘one stop shop-fronts’ deliver a single point of entry into to the state’s health and community service new ‘activity-based’ funding regime. In regard to intellectual disability and acquired brain injury, this has meant that direct coordination and the delivery of community-based disability services by DHHS has ceased. For a number of reasons this is a welcome development but it means that the NGO sector struggles to stay unified and connected, making it harder for agencies such as DPEM and the Courts to make and sustain the relevant contacts. 
By appointing a file champion, subscribing as agent representative to new liaison possibilities and carefully designing information sharing arrangements with recognised Advocates or Care Managers and interagency Assessment or Response Teams[footnoteRef:60], the police can measurably contribute in solving the recurrent criminogenic cycle faced by vulnerable offenders.  [60:  Disability and Community Services “The Disability Assessment and Advisory Team” takes referrals via the Gateway and provide people with significant impairment with communication, learning or mobility that is permanent or likely to be ongoing. The team comprises a disability nurse, psychologist, occupational therapist, social worker, speech pathologist. They put programs in place that support the person if funding is approved under the health department common assessment framework.] 



Part 2: Data Analysis
Analysis A
In order to be eligible to access the Mental Health Diversion List (MHDL) at Hobart’s Magistrate Court, the defendant must meet the criteria of Section 4, Mental Health Act 1996 (Tas). Of the forty individual cases studied, nineteen were potentially eligible for an alternate diversion list. It is suggested by this data that specific cognitive conditions should be accommodated such as Intellectual Disability and Acquired Brain Injury in separate lists according to alternative criteria. The absence of legislative definition requiring a condition to be identified, results in vulnerable individuals being denied access to therapeutic sentencing.
The following headings in the Diversion Project data study, shows the key categories used for the database coding at the Court. As the information was collected during offender appearances, there were problems with being consistent with the ‘reason for termination’ from the MHDL. 
In some cases because the condition is not determined, had a low IQ or were not identified, the potential participant was rejected. In other cases like ABI the participant could not benefit by the MHDL because there was no other diversionary option available and so was found not to be eligible. In two ID cases where the condition had not been identified, again the participant was rejected on the basis that no other diversionary option was available.
A further three cases were rejected because their condition was substance misuse related, but one of those did not manage to have their condition identified though he did receive another diversionary option. At least one person with a recognised mental illness could not participate because the offence was indictable and no diversionary option was possible.
In the ‘other reason’ category there were three cases where the person’s condition was not identified, left undetermined and unrecognised (alcohol dependence) with no explanation for why diversion was unsuccessful. Four people ‘did not accept court supervision’ but in this category three of them had not had their condition determined.  
Of the five who failed to complete diversion because they ‘withdrew consent’, one had Low IQ and there was no diversionary option available, and one was left with their condition unidentified by a private practitioner. Another two changed their ‘guilty plea’ so could not complete diversion, but one had not had his condition identified.
Two people with ABI did not have the ‘capacity’ to complete the diversionary program, usually on the basis of fitness. Another two people with mental health problems had trouble complying with the treatment plan and struggled, with one being convicted on the general list. This should be born in mind when designing case management.
It should also be remembered, that court diversion appearances are required each month, so at least two people had warrants issued for non-appearance. With one person (personality disorder) receiving multiple convictions on the general list. It shows the importance of outreach support to ensure court appearances.
Of the two cases rejected without reasoning, one person had no condition identified. 

Diversion Project - Data Set as at January 2011
Mental Health Diversion List (MHDL) - The 40 people ranked ineligible and removed from list

Coding Categories 
Not eligible - No diagnosis of mental illness – 9a
Under this criteria 9 participants who made some appearances before the MHDL but could not establish a recognised mental illness = so referred to general list
· 6 where their condition was not determined
· 1 had low IQ
· 1 had low IQ and Epilepsy 
· 1 where condition is left unidentified
Not eligible - ABI diagnosis – 9b
· participant’s cognitive disability is not recognised = no other diversionary option available
Not eligible - IQ is low – 9c
· condition of participant was left unidentified = no other diversionary option available
· condition of participant was left unidentified = no other diversionary option available
Not eligible – Diagnosis is substance related – 9d
· condition of participant is Schizophrenia = because the offences are considered to be substance related  referred to CMDL = other diversionary option used 
· condition of participant was not determined = because the offences are considered to be substance related  referred to CMDL = other diversionary option used
Not eligible – 9d criteria was not used
· condition Schizophrenia, PTSD & substance dependence = deemed eligible for CMDL = other diversionary option used

Not eligible – offence excludes participation - 9f
· condition Schizophrenia = charge too serious for diversionary option
Not eligible – other reason – 9g
· condition was not determined = appearances made, but no explanation for unsuccessful diversion
· condition Alcohol Dependence = no appearances made, diversion not possible
· condition of participant was left unidentified, but Disability Services listed as Provider = appearances made, but no explanation for unsuccessful diversion
Did not accept court supervision – 1
· condition was not determined = appearances made, diversion not accepted, adjourned Sine Die by general list
· condition was not determined = appearances made, warrant issued for non appearance
· condition was not determined = non-appearance on breach of suspended sentence, imprisoned
· condition – Bipolar = multiple appearances and non-appearances, still not diverted to general list
Withdrew consent – 2
· condition determined – Low IQ = no other diversionary option available
· condition – Psychosis =  failed to complete diversion
· condition – Schizophrenia = failed to complete diversion
· condition – Bipolar = failed to complete diversion
· condition of participant was left unidentified, but Private Psychiatrist listed as Provider = failed to complete diversion
Not guilty plea – 3
· Condition – PTSD = made appearances, some non-appearances, but GP listed as Provider,  changed plea so could not complete diversion 
· condition – left unidentified = made appearances, changed plea so could not complete diversion, adjourned Sine Die by general list
Capacity/fitness – 4a
· condition of participant was identified as ABI = unable to complete the program
· condition of participant was identified as ABI = unable to complete the program
Arrested for serious offence – 6
· condition – Depression = made appearances but lost eligibility when offence indictable
Deceased while on MHDL – 8
· condition – Bipolar = participant engaged in program, acquitted on death
Non-compliance with treatment plan – 10b
· condition – Bipolar = participant engaged in program but couldn’t comply with treatment, referred to general list and sentenced good behaviour 12 months, but has subsequently appeared on list
· condition – Personality Disorder = made appearances, has two Providers Disability Services, MHS but couldn’t comply with treatment, referred to general list and convicted 
Non-appearance warrant issued – 10c
· condition – Personality Disorder = 35 charges, some appearances, some non-appearances, Provider is MHS but received multiple convictions on the general list
· condition – Schizophrenia = made appearances on assault charge, non-appearance warrant issued, no further action yet
Program termination not identified
· condition - Schizophrenia = 7 appearances on breach FVO, previously on list, but received 12 months probation and 70 hours CS
· condition – Not identified = 2 stealing appearances, referred to general list and convicted with six month undertaking to behave & fine

Analysis 2
The data analysis below shows that despite the lack of concrete and more extensive data or more satisfactory reasoning being provided for a termination from the list, that nearly half of those rejected could have potential eligibility for an alternative list/s.
At the court the forensic liaison officer for mental health together with sympathetic police prosecutors are enabling some latitude in terms of eligibility to the MHDL. In order to conduct a more thorough justice-based case management process and provide access to suitable assessments and diversion programs, much of the difficulty in providing new diversionary lists lies not only with the pervading lack of resources at the court but also with the availability of functional arrangements between agents and an under-utilised NGO sector.


	Data Summary[footnoteRef:61] [61:  Special thanks for this summary to Robert Meredith, Barrister, Hobart.] 

	
	
	

	
	
	
	

	Individual Cases
	40
	Potentially Eligible
	19

	No. of Charges
	260
	Non-eligible
	21

	Total Appearances
	99
	
	

	No. of Non-appearances
	27
	
	

	Meet MHDL Req
	11
	
	

	Referred Back to General
	30
	
	

	Non-diagnosed or no info
	18
	
	

	
	
	
	

	Reason for Termination
	
	Potentially Eligible for Alt List

	
	
	
	

	Did not accept court supervision
	4
	Yes
	

	Withdrew consent
	5
	Yes
	

	NG Plea
	2
	No
	

	Capacity/Fitness
	2
	Yes
	

	Hospitalised Indefinitely
	0
	No
	

	Arrested for Serious Offence while on MHDL
	1
	No
	

	In prison
	0
	No
	

	Deceased While on MHDL
	1
	No
	

	
	
	
	

	Not Eligible
	
	
	

	NE - no diagnosed MI
	9
	No
	

	NE – ABI
	1
	Yes
	

	NE - Low IQ
	2
	Yes
	

	NE - Substance Abuse (Ref CMD)
	2
	No
	

	NE - Substance Abuse (Ref GL)
	0
	Yes
	

	NE - Offence Excludes Participation
	1
	No
	

	NE – Other
	3
	Yes
	

	
	
	
	

	Removed from MHDL (NC = non-compliance, NA = non appearance)
	

	NC - Bail conditions
	0
	No
	

	NC - Treatment Plan
	2
	Yes
	

	NA - Warrant Issued
	2
	No
	

	Other
	0
	Yes
	

	Other Other
	0
	Yes
	

	
	
	
	

	Potentially Eligible for Alternative List
	
	
	

	Terminated for non-eligibility
	18
	
	

	Removed from MHDL for NC or NA
	4
	
	

	
	
	
	

	No Reason Given
	3
	
	


Conclusion
This paper is designed to provide an entry point into the discussion around improving outcomes for people with mental and cognitive incapacity facing the criminal justice system. It is imperative that justice-based principles expand to embrace therapeutic principles being championed by advanced social care and international human rights law advocates.
If readers take a look at the accompanying references it is possible to engage in the conversation at numerous levels and contribute to a future, where people with disability get properly identified and diverted from the criminal process or at least given less restrictive and more therapeutic sentencing options.
We must aim to be person-centred and respect the inherent dignity of vulnerable people! 
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Disability Rights

'Justice-based'

Criminal Diversion Model

Mental & Cognitive Incapacity

Therapeutic Eligibility

Principles accord with:

Disability Convention & Protocol

National Disability Strategy 

State Disability Action Plans

Social Care Objectives

Extended Definitions

Taking into account: 

Borderline low IQ < 80

Conditions needing early intervention (ABI)

Conditions where cognitive impairment is an 

element (Dementia, Post-natal depression, FASD)

Early Detection

Police 'data collection' by:

Recording detail of mental / cognitive condition

Impairment testing software (20mins)

SUPPORT ADVOCATES

Used as 'special friend' (at investigation and court 

and transition stages)

Justice-oriented Assessments

Legal Criteria that is: 

1. 'Condition-based' eligibility including

2. 'Deficits in cognitive, adaptive and social 

functioning' 

3. Person-centred

Care Management Plans

Corrections 'buy in':

Person-centred approaches 

Court-based liaison officers

Champion File Agents

NGO cognitive services relationship

Prison Review

Program for psychological health 

assessments:

 Review of mental / cognitive status (yearly)

Program to scale disabled offenders into:

 Community-based work or training with

Lifestyle adjustment support (Outreach)

Communications Plan

NGO Relationship building:

Justice-based liaisons

Services Database (Update Project)

Facilitation of Care Management Plans

Alternative Forensic Programs

Program Links with NGO:

to deliver community-based activities

to provide Outreach supports

to provide alternative secure units

to provide Advocacy Support Scheme

to provide student representation

Alternative Forensic Settings

Sentencing Options:

Community-based sites

Intermediate secure facility/units

Outreach support programs

Identification

Data Capture Project:

to deliver common justice-based assessments

to align with Case Management Planning

to provide better Reporting & Review

to support agency MOU arrangements
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